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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 
Committee 

Resumed from 26 September. The Deputy Chair of Committees (Hon Brian Ellis) in the chair; Hon Michael 
Mischin (Attorney General) in charge of the bill. 

Postponed clause 80: Terms used — 
Progress was reported after the postponed clause had been partly considered. 

The DEPUTY CHAIR: Another proposed amendment to be moved by the Attorney General is being circulated 
at the moment.  

Hon MICHAEL MISCHIN: I think we have canvassed all the issues in respect of the government’s proposals. 
I now move the amendment at 162/80 of supplementary notice paper 210, issue 12 — 

Page 65, lines 22 and 23 — To delete “or by either or both Houses of Parliament” 

It is proposed to delete those words from the definition of “court”.  

Hon GIZ WATSON: The Greens (WA) support this amendment. It fundamentally achieves, if we go through 
this a step at a time, the recommendations in the report of the Standing Committee on Uniform Legislation and 
Statutes Review and also the sentiment that I have expressed in this debate. It is the first step in separating the 
operations of the Parliament from this bill. We support that. 

Amendment put and passed. 
Hon MICHAEL MISCHIN: I move the amendment at 163/80 — 

Page 65, after line 27 — To insert — 

court proceeding means any criminal, civil or other proceeding before, or inquiry, reference or 
examination by, a court, and includes an arbitration;  

Amendment put and passed. 
Hon MICHAEL MISCHIN: I move the amendment at 164/80 — 

Page 66, after line 8 — To insert — 
parliamentary committee means a committee or other body established by either or both 
Houses of Parliament to inquire into any matter; 
parliamentary proceeding means any proceeding before, or inquiry, reference or examination 
by, a parliamentary committee; 

Amendment put and passed. 
Hon MICHAEL MISCHIN: I move the amendment at 165/80 — 

Page 66, lines 16 to 18 — To delete the lines and insert — 

proceeding means a court proceeding or a parliamentary proceeding; 

Amendment put and passed. 
Postponed clause, as amended, put and passed. 

Title put and passed.  
Bill reported, with amendments. 

Recommittal 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [3.28 pm] — without notice: 
I move — 

That the Criminal Investigation (Covert Powers) Bill 2011 be recommitted for the purposes of 
reconsidering clause 82, new clause 84A, clause 85, new clauses 93A to 93E, and clauses 94, 96, 121, 
122 and 123.  

I will not say much about the reasons for that as I canvassed those some weeks ago when the question of the 
appropriateness of a definition in clause 80 that extended through to Parliament was called into question. We 
have had considerable discussion since. I have already indicated what the government has in mind.  

Question put and passed.  



Extract from Hansard 
[COUNCIL — Tuesday, 16 October 2012] 

 p6769i-6779a 
Deputy Chair; Hon Michael Mischin; Hon Giz Watson; Hon Kate Doust; Hon Nick Goiran; Hon Philip Gardiner 

 [2] 

Committee 
The Deputy Chair of Committees (Hon Brian Ellis) in the chair; Hon Michael Mischin (Attorney General) in 
charge of the bill. 

Clause 82: Application of Division — 
Hon MICHAEL MISCHIN: I move — 

Page 67, lines 12 to 18 — To delete the lines.  

I now oppose clause 82 in order that it would facilitate the separation of proceedings involving courts and like 
tribunals from proceedings of Parliament and its committees, and effect the part of the scheme I have already 
indicated the government will be seeking to introduce to have a separate process for dealing with protected 
witness identities before Parliament.  
Amendment put and passed; clause thus negatived. 
New Clause 84A — 
Hon MICHAEL MISCHIN: I move — 

Page 70, after line 14 — To insert — 
Division 2A — Provisions applicable to court proceeding 

84A. Application of Division 
  (1) This Division applies in relation to a court proceeding in which an operative 

is, or may be, required to give evidence obtained as an operative. 
 (2) To remove any doubt, this Division does not affect the operation of the 

common law in relation to the protection of the identity of a person who is 
not an operative who gives or intends to give evidence in a court proceeding. 

New clause 84A replicates the provisions of the former clause 82 in respect of court proceedings but is fashioned 
to provide only for court proceedings in new division 2A of the bill to highlight the separation of court 
proceedings from parliamentary proceedings. 
New clause put and passed. 
Clause 85: Filing and notification — 
Hon MICHAEL MISCHIN: I move — 

Page 70, line 17 — To insert after “to a” —  
court  

This amendment is to make plain that we are referring in clause 85 to proceedings before a court or like tribunal, 
as defined in clause 80. 
Amendment put and passed. 
Clause, as amended, put and passed. 
New part 4 division 2B and part 4 division 2C heading — 
Hon MICHAEL MISCHIN: I move — 

Page 77, after line 8 — To insert —  

Division 2B — Provisions applicable to parliamentary proceeding 
93A. Application of Division 

  This Division applies in relation to a parliamentary proceeding in which an operative 
is, or may be, required to give evidence obtained as an operative. 

93B. Witness identity protection certificate to be given to Parliament 
 (1) A witness identity protection certificate for an operative in relation to a 

parliamentary proceeding must be given — 
 (a) to the Clerk of the House of Parliament that established the 

parliamentary committee concerned; or 
 (b) if the parliamentary committee concerned was established by both 

Houses of Parliament, to the Clerk of each House of Parliament, 
before the operative gives evidence in the proceeding. 
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 (2) The certificate must be given at least 14 days before the day on which the 
operative is to give evidence, unless in the circumstances it is not reasonably 
practicable to do so. 

 (3) The person who gives the certificate must give a copy of it to the operative 
before the day on which the operative is to give evidence. 

93C. Effect of witness identity protection certificate 
 (1) This section applies if a witness identity protection certificate for an 

operative is given in accordance with section 93B in relation to a 
parliamentary proceeding. 

 (2) If this section applies — 

 (a) the operative may give evidence in the proceeding under the 
assumed name, or court name, stated in the certificate; and 

 (b) subject to any resolution passed under section 93D(4) — 

 (i) a question must not be asked of a witness, including the 
operative, that may lead to the disclosure of the operative’s 
true identity or where the operative lives; and 

 (ii) a witness, including the operative, cannot be required to 
(and must not) answer a question, give evidence or provide 
information that discloses, or may lead to the disclosure of, 
the operative’s true identity or where the operative lives; 
and 

 (iii) a person involved in the proceeding must not make a 
statement that discloses, or may lead to the disclosure of, 
the operative’s true identity or where the operative lives. 

 (3) For the purposes of subsection (2)(b)(iii), a person involved in a proceeding 
includes — 

 (a) a member of the parliamentary committee; and 
 (b) a party to the proceeding; and 
 (c) a person given leave to be heard or make submissions in the 

proceeding; and 
 (d) a lawyer representing a person referred to in paragraph (b) or (c) or 

a lawyer assisting the parliamentary committee in the proceeding; 
and 

 (e) any other person assisting the parliamentary committee in the 
proceeding; and 

 (f) a person acting in the execution of any process or the enforcement 
of any order in the proceeding. 

 (4) If this section applies, any evidence given by the operative in the proceeding 
must be given in private. 

93D. Disclosure of operative’s true identity or location despite certificate 
 (1) In this section —  

 relevant House, in relation to a parliamentary committee, means —  

 (a) if the parliamentary committee was established by a House of 
Parliament — that House; or 

 (b) if the parliamentary committee was established by both Houses of 
Parliament — each House. 

 (2) This section applies if a witness identity protection certificate for an 
operative is given in accordance with section 93B in relation to a 
parliamentary proceeding. 

 (3) The parliamentary committee may seek the authorisation of the relevant 
House —  
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 (a) to ask a question of a witness, including the operative, that may lead 
to the disclosure of the operative’s true identity or where the 
operative lives; or 

 (b) to require a witness, including the operative, to answer a question, 
give evidence or provide information that discloses, or may lead to 
the disclosure of, the operative’s true identity or where the operative 
lives; or 

 (c) for a person involved in the proceeding to make a statement that 
discloses, or may lead to the disclosure of, the operative’s true 
identity or where the operative lives. 

 (4) The relevant House may pass a resolution authorising the doing of anything 
mentioned in subsection (3)(a), (b) or (c). 

 (5) However, the relevant House must not pass a resolution unless satisfied 
about each of the following —  

 (a) there is evidence that, if accepted, would substantially call into 
question the operative’s credibility; 

 (b) it would be impracticable to test properly the credibility of the 
operative without allowing the risk of disclosure of, or disclosing, 
the operative’s true identity or where the operative lives. 

93E. Restrictions on content of reports to Parliament 
  If a witness identity protection certificate for an operative is given in accordance with 

section 93B in relation to a parliamentary proceeding, the parliamentary committee 
must not disclose in a report to a House of Parliament —  

 (a) the operative’s true identity or where the operative lives; or 

 (b) information that may lead to the disclosure of the operative’s identity or 
where the operative lives. 
Division 2C — Other matters 

This amendment will insert new clauses 93A to 93E, and also new division 2C, “Other matters”. The clauses will 
reflect the scheme that will provide for a process for dealing with protected identities before Parliament and its 
committees, which scheme has already been the subject of quite considerable debate.  

New part put and passed. 
Clause 94: Witness identity protection certificate — cancellation — 
Hon MICHAEL MISCHIN: I move — 

Page 77, lines 17 to 21 — To delete the lines and insert —  
 (3) If the chief officer cancels the certificate —  

 (a) after it has been filed in a court and before the matter has been finalised by 
the court, the chief officer must immediately give written notice to the court 
and each party to the proceeding that the certificate has been cancelled; or 

 (b) after it has been given to the Clerk of a House of Parliament and before the 
matter has been finalised by the parliamentary committee concerned, the 
chief officer must immediately give written notice to the Clerk that the 
certificate has been cancelled.  

Essentially, this amendment deletes the current clause 94(3), with a view to substituting the new words that 
appear in the supplementary notice paper. The amendment will provide for the cancellation of a witness identity 
protection certificate for an operative involved in either a court proceeding or a parliamentary proceeding. 
Clause 94(2) already provides — 

The chief officer may cancel the witness identity protection certificate if the chief officer considers that 
it is no longer necessary or appropriate to prevent the disclosure of the operative’s true identity or where 
the operative lives. 

The amended clause 94(3) will provide that if the chief officer cancels the certificate after it has been either filed 
in a court, in accordance with clause 85, or given to the Clerk of a house of Parliament, as proposed in clause 
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93D, but before the matter has been finalised, the chief officer must immediately give written notice to the court 
and each party to the proceeding or the Clerk, as the case requires. So it finetunes the procedures that were 
previously embraced under the definition of “court” and distinguishes the different processes that are customary 
in court proceedings from those that are more appropriate to parliamentary proceedings. It provides a safeguard 
against the certificate being used as a shield against investigation or prosecution in the event of any improper 
conduct on the part of the formerly protected witness.  

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 96: Disclosure offences — 
Hon MICHAEL MISCHIN: I do not propose to move the amendment standing in my name at 171/96. The 
whole point of that amendment was to provide some protection to officers and members of not only Parliament 
but also the courts in the event of the disclosure of identities and the like. I will not move that amendment; 
instead, I will move an amendment to clause 96 that was circulated in a separate document shortly after we 
began proceedings this afternoon to make plain that that offence-creating provision will not affect officers and 
members of Parliament who would otherwise be protected by the operation of the Parliamentary Privileges Act 
1891. Therefore, the amendment at 171/96 will be redundant insofar as it extends to Parliament; it is dealing 
with a clause that has been inserted in the bill this afternoon and it relates to parliamentary proceedings. It will be 
unnecessary because the more blanket protection that I propose in the amendment circulated this afternoon will 
make it quite plain that no offence provisions apply in circumstances involving Parliament and its proceedings. 
Therefore, I will not move the amendment at 171/96. Instead, I move — 

Page 78, after line 23 — To insert — 

(3) Nothing in this section limits or otherwise affects the operation of the Parliamentary 
Privileges Act 1891. 

I think that amendment will provide the comfort that has been sought by Hon Giz Watson amongst others and 
solve many of the problems that were causing agitation on the last few occasions. 

Hon GIZ WATSON: Attorney General, I appreciate this amendment. I think that it accommodates the 
somewhat lengthy debate we had previously on this issue of parliamentary privilege. It is an important principle 
to insert. I would say that it still has some problems in that once we insert in an act something along the lines of 
“this section does not limit or otherwise affect the operation of the Parliamentary Privileges Act”, it then opens 
up the question in other acts if we do not make it explicit.  

Putting that to one side, this amendment, which we will support, obviously is along the same lines as the 
amendment that I put on the supplementary notice paper. The amendment I sought made it clear that nothing in 
the entire act limited or affected the privileges, immunities and powers of the Parliamentary Privileges Act, 
whereas this amendment just relates to this proposed section. Could the Attorney General perhaps just explain 
the difference? 

Hon MICHAEL MISCHIN: I am obliged to Hon Giz Watson for giving me this opportunity. The difference 
would be that the new clause 4A that the member proposed in the amendment that was standing in her name 
would be a blanket provision over the whole act, and, plainly, a process is being set up that, in the very refined 
circumstances the government proposes, will have some small impact on parliamentary privilege to the extent 
that it is setting up a process for dealing with protected witness identities. Therefore, to have that blanket 
coverage that states nothing in the act will affect it would contradict the more specific provisions dealing with 
that. The better way, in the government’s view and based on the advice that I have had, is to have it focused on 
the area that has been of concern. So, if we work from the fundamental principle that only explicit words will 
affect Parliament and its privileges, we have done that in the new definition to clause 80 and the new division 2B 
to part 4 of the bill and have made plain that things such as the offences prescribed under proposed section 96 
will not apply in a way that will affect parliamentary privilege. Also, unless there is something that is specific in 
new division 2B that affects parliamentary privilege, it will not be affected and, in any event, it is only affected 
in a very targeted and limited fashion, which is to set up a process. So, that was the preferable way to achieve the 
ends that we understood were causing concerns; otherwise, we end up with this contradiction in one part of the 
bill and the more general provision, and the specific would take precedence anyway as a matter of statutory 
interpretation. 

Hon GIZ WATSON: Just so I am clear in my mind, the explicit expression that “nothing in this section limits 
or otherwise affects the operation of the Parliamentary Privileges Act 1891” applies only to proposed section 96, 
which is the offence clause of the bill. As I understand it, the Attorney General said that the prescription of the 
process in terms of the effects of witness identity protection certificates as it relates to Parliament is, in effect, at 
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least a minor impact on parliamentary privilege, but that is how the government wants to deal with it. I am just 
trying to pace this through so that I can check I have it right. Therefore, to the extent that there is some intrusion 
on parliamentary privilege in that basically it applies an instruction to Parliament to do something in a certain 
way, I am just saying that I am willing to accept that because I think that we have got through this debate to a 
place that is certainly a lot better than where we were before. But I want to be clear that that is actually what we 
are doing. Are we just saying in terms of the application of the offences, nothing in that application will affect 
parliamentary privilege? 

Hon MICHAEL MISCHIN: I do not think I could argue that the new scheme that is being put in place does not 
to some degree affect Parliament’s privileges because it is setting up a system for Parliament to deal with a 
specific type of evidence. As I have said from the beginning, and which I firmly maintain, the imposition is a 
very, very minor one; it is not affecting the way that Parliament does its business except to say that we have to 
go through this door first before we can get to a committee requiring the name of a witness and/or where they 
live to be revealed. All it does is set up a stage that has to be met. Part of the concern was that parliamentary 
officers and members might be subject to the offence-created provision in proposed section 96. There was a 
proposal to include a reference to section 93D to exempt that from happening, but I would have thought that, 
generally, there was a protection for any proceedings taking place in Parliament and whether it was on the part of 
members or officers of Parliament carrying out Parliament’s instructions and directions, they would still be 
protected in the same manner under the Parliamentary Privileges Act. However, to remove the question beyond 
doubt, we are putting in this provision, which says that these offence-created provisions do not in any way affect 
the protections afforded by the Parliamentary Privileges Act. Simply, it makes it quite explicit that whatever 
protections may flow from the Parliamentary Privileges Act are not abrogated by proposed section 96. If an 
officer or member would ordinarily be subject to criminal prosecution for whatever reason and not covered by 
the protections under the Parliamentary Privileges Act that does not change. It does not extend the protection; it 
is simply the case that the same protection applies.  

Hon KATE DOUST: I put on record the opposition’s support for this amendment. I know this has been a highly 
contentious issue, as specified in the committee report, in the submissions, and throughout our extended debate 
over the last few months and even until our last sitting period. I think the fact that the Attorney General has 
today shown his preparedness to engage and provide an amendment to resolve those concerns is highly 
appropriate and, hopefully, facilitates this bill eventually going through this chamber.  

Hon NICK GOIRAN: I have brief remarks on clause 96. I have had plenty to say until now on this matter 
generally. This is the first opportunity I have had this afternoon to sight this amendment. I did not realise it was 
coming on in its current form. I have one question that goes to the heart of something that Hon Giz Watson 
alluded to earlier. Attorney General, is there any difficulty with the insertion of these words, in this sense: does it 
imply that every time these words are not found in other statutes, those sections in the other statutes could affect 
the operation of the Parliamentary Privileges Act 1891?  

Hon MICHAEL MISCHIN: That is an argument, but I think it would be a fairly long bow to draw given the 
fundamental principle that parliamentary privilege is only abrogated or affected in the case of specific words to 
that effect. I would have thought if Hon Nick Goiran is arguing that in a provision of, say, the Criminal Code it 
applies to a member in the house because this saving provision does not appear in the Criminal Code, the 
member is drawing a bit of a long bow. It is an argument, but it is not much of one, with respect.  

Hon NICK GOIRAN: So, by voting for this amendment this afternoon, is it fair to say that I would be doing so 
acknowledging that it is possible for a judge in a court to interpret another piece of legislation contrary to what 
has been said this afternoon? In other words, because Parliament on 16 October 2012 inserted these words into 
this bill and chose not to insert those words into another bill, a judge in a court could determine that the 
Parliamentary Privileges Act is affected? Is that the case? I need to have that clarity before I vote in favour of 
this amendment.  

Hon MICHAEL MISCHIN: Anything is possible, and a judge could certainly say that. As I have indicated, it 
is arguable, but it is not much of an argument, and the judge, in my view, would not be correct and would be 
overturned on appeal. The reason I say that is that a number of factors would come into play. One of them would 
be the sequence; that is, which statute the judge was looking at. If it was one that was passed before the passage 
of this amendment and of this bill, it would be a little hard to infer from that that Parliament had, right from the 
beginning, intended that every statute affect parliamentary privilege unless it was specifically protected from it. I 
do not think there would be much in it.  

Hon PHILIP GARDINER: I also appreciate the work that the Attorney General has done on this. I have the 
concern, in what I suspect is a complex area of law, that if the High Court had to make a judgement about the 
area that we are discussing now, I would be surprised that, on the issue that Hon Nick Goiran just raised and in 
response to Hon Giz Watson, we could have a divided court. We are listening to people who have some 
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experience in law, but not at that level and we are trying to make a decision about the implications of privilege at 
the highest level of the land, bearing in mind that we are basically lay people. My question to the Attorney 
General at this stage is if something occurred and this issue went to a court, whether the amendment that we are 
considering may be considered to be insufficient protection of parliamentary privilege. I think that protection is 
very, very fundamental, and if I can just say, on a tangent, that I know there is some justification for being 
concerned about this particular bill because we are putting people’s lives at risk. We have been through this point 
before, and I understand how important this bill is and that we make decisions about people’s lives in much of 
the legislation that we pass through this chamber. It is a key issue, but the parliamentary privilege issue is, I 
think, so fundamental that we cannot allow any erosion of it. If a court decides this proposed section is invalid in 
its meaning, if you like, then what would have to occur to bring it back to the point that we could take that 
section out, and how easily could that occur if a court said that this amendment was not held to be valid?  

Hon MICHAEL MISCHIN: It would be well within the prerogatives of Parliament to repeal that subsection, 
amend the section and otherwise clarify its intentions by passing fresh law. But I point out that we are chasing a 
bit of a will-o’-the-wisp here, because as has been pointed out to me, there is already a broader section in the 
Corruption and Crime Commission Act. Section 3(2) reads — 

Nothing in this Act affects, or is intended to affect, the operation of the Parliamentary Privileges Act 
1891 or the Parliamentary Papers Act 1891 and a power, right or function conferred under this Act is 
not to be exercised if, or to the extent, that the exercise would relate to a matter determinable 
exclusively by a House of Parliament, unless that House so resolves. 

So there we have in fact a statute that has introduced something that quite explicitly preserves the prerogatives of 
Parliament and its privileges under the Parliamentary Privileges Act. I have not yet heard the argument raised 
that because it does not appear in any other statute of the state, those statutes extend to affecting Parliament. I 
keep coming back to the fundamental constitutional principle that it is only explicit words that will impinge on 
Parliament and its privileges. I therefore accept Hon Philip Gardiner’s concern and, as I have said, it is arguable. 
Just about everything could be said to be arguable in a court, but it is not much of an argument. 

Amendment put and passed.  
Clause, as amended, put and passed. 

Clause 121: Section 32 amended — 

Hon MICHAEL MISCHIN: As I indicated in the course of the debate over the past few weeks, the scheme that 
was originally contemplated in the bill of an extended definition of “court” to embrace Parliament and its 
committees reflects what is already in the Witness Protection (Western Australia) Act 1996, and has been there 
since that act was passed. It seems appropriate that if we are setting up this refined and discrete regime to deal 
with Parliament and its processes in respect of protected witnesses under the covert powers bill, we ought to also 
address the scheme that is presently in place under the witness protection act. Section 32 of the witness 
protection act provides a scheme for the disclosure of court proceedings of sensitive information for a civilian 
witness’s protected identity. When amendments were made to the witness protection act to provide a parallel 
witness identity protection scheme for civilian witnesses to match that provided in the model laws for covert 
operatives, police were instructed to include the model law provisions allowing disclosure of an operative’s 
protected identity in certain circumstances, even though this duplicated power is already in section 32 of the 
witness protection act. However, section 32 needs to be retained, as it provides a scheme for the disclosure of 
sensitive information as defined in section 32(2) in court proceedings. In addition an offence in section 35(2) of 
the witness protection act prohibits disclosure of sensitive information outside of these court proceedings. It 
therefore goes beyond simply witness identity. 

The proposed amendment to section 32 of the witness protection act clarifies that disclosure of a protected 
person’s identity, despite the existence of a non-disclosure certificate in court proceedings under proposed 
section 34D and parliamentary proceedings in proposed section 36K, is done in accordance with the scheme and 
these respective clauses and not in accordance with existing section 32 of the witness protection act. It brings it 
into line with what we have just achieved in the bill before the house. Part of that process is to insert a reference 
to proposed section 34K in proposed section 32(1A) of the witness protection act, and proposed section 34K will 
be the subject of some amendments that I will get to a bit later on the supplementary notice paper. Therefore, for 
the amendment at serial 172/121 standing in my name on the supplementary notice paper, I formally move — 

Page 89, line 16 — To delete “34D.” and insert —  

34D or 34K. 

Amendment put and passed.  

Clause, as amended, put and passed. 
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Clause 122: Part 3 Division 2 heading inserted — 
Hon MICHAEL MISCHIN: For the amendment standing in my name on the supplementary notice paper at 
serial 173/122, I now move — 

Page 89, after line 21 — To insert —  

Subdivision 1 — Terms used 
This amendment is to insert a new subdivision heading, which starts to set up the positioning of the legislative 
scheme that deals with parliamentary proceedings in the witness protection act. 

Amendment put and passed.  
Clause, as amended, put and passed. 

Clause 123: Section 33 replaced — 
Hon MICHAEL MISCHIN: For the amendment standing in my name on the supplementary notice paper at 
serial 174/123, I now move — 

Page 90, after line 13 — To insert —  

court includes — 

(a) a tribunal or other body established or continued under a written law and having a 
power to obtain evidence or information; 

(b) a Royal Commission established under the Royal Commissions Act 1968; 
(c) a commission, board, committee or other body established by the Governor or by the 

Government of the State to inquire into any matter; 

court proceedings means any proceedings in a court; 

This amendment is essentially a new definition for “court” and one for “court proceedings”. 

Amendment put and passed. 
Hon MICHAEL MISCHIN: In furtherance of the scheme and reflective of that which we have just inserted 
into the covert powers bill, for the amendment standing in my name on the supplementary notice paper at serial 
175/123, I move — 

Page 90, after line 17 — To insert —  
 parliamentary committee means a committee or other body established by either or both 

Houses of Parliament to inquire into any matter; 
 parliamentary proceedings means any proceedings before a parliamentary committee; 

Essentially these are definitions of “parliamentary committee” and “parliamentary proceedings”. 
Amendment put and passed. 
Hon MICHAEL MISCHIN: Moving now to the amendment standing in my name on the supplementary notice 
paper at 176/123, which is a new definition for the word “proceedings”, I move — 

Page 90, after line 25 — To insert —  

proceedings means court proceedings or parliamentary proceedings; 
Amendment put and passed. 
Hon MICHAEL MISCHIN: Moving to serial 177/123 standing in my name on the supplementary notice paper, 
I move — 

Page 91, after line 17 — To insert —  

Subdivision 2 — Non-disclosure certificates for protected persons 

Amendment put and passed. 
Hon MICHAEL MISCHIN: Moving to the amendment standing in my name on the supplementary notice 
paper at serial 178/123, which deals with what is already in proposed section 34A(2) of the witness protection 
act, I move — 

Page 91, line 23 — To delete “court,” and insert —  

court or in parliamentary proceedings, 
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Amendment put and passed. 
Hon MICHAEL MISCHIN: I move — 

Page 91, lines 27 to 29 — To delete the lines and insert —  

 (3) The Commissioner may give a certificate for the protected person in relation to the 
proceedings and —  

  (a) file a copy with the court; or  
  (b) give a copy to the Clerk of the House of Parliament that established the 

parliamentary committee concerned or, if the parliamentary committee 
concerned was established by both Houses of Parliament, to the Clerk of 
each House of Parliament, 

  as the case requires. 

This amendment deletes the current proposed subsection (3) to the proposed section 34A of the Witness 
Protection (Western Australia) Act. This is reflective of the amendment that has already been passed in respect 
of proposed section 94 of the proposed Criminal Investigation (Covert Powers) Act. It provides for a process for 
the filing of a protected person certificate under the witness protection act to either the court or the Clerk of the 
house to reflect the scheme that is proposed for the covert powers bill. 

Amendment put and passed. 

Hon MICHAEL MISCHIN: I move — 

Page 92, after line 17 — To insert —  

 Subdivision 3 — Provisions applicable to court proceedings 

34CA. Application of Subdivision 

 This Subdivision applies in relation to court proceedings in which a protected person 
is, or may be, required to give evidence. 

This amendment inserts a new subdivision 3, “Provisions applicable to court proceedings”, and a new proposed 
section 34CA, dealing with the application of that new subdivision to court proceedings. 

Amendment put and passed. 

Hon MICHAEL MISCHIN: I now move — 

Page 98, after line 6 — To insert —  

 Subdivision 4 — Provisions applicable to parliamentary proceedings 

34I. Application of Subdivision 

  This Subdivision applies in relation to parliamentary proceedings in which a protected 
person is, or may be, required to give evidence. 

34J. Effect of non-disclosure certificate 

 (1) In this section —  

  person involved, in proceedings, includes —  

  (a) a member of the parliamentary committee; and 

  (b) a party to the proceedings; and 

  (c) a person given leave to be heard or make submissions in the 
proceedings; and 

  (d) a lawyer representing a person referred to in paragraph (b) or (c) or 
a lawyer assisting the parliamentary committee in the proceedings; 
and 

  (e) any other person assisting the parliamentary committee in the 
proceedings; and 

  (f) a person acting in the execution of any process or the enforcement 
of any order in the proceedings. 
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 (2) This section applies if a non-disclosure certificate for a protected person is 
given under section 34A(3)(b) in relation to parliamentary proceedings. 

 (3) If this section applies, in the proceedings — 

  (a) a question must not be asked of a witness, including the protected 
person, that may lead to the disclosure of the protected person’s 
protected identity or protected address or both; and 

 (b) a witness, including the protected person, cannot be required to (and 
must not) answer a question, give evidence or provide information 
that discloses, or may lead to the disclosure of, the protected 
person’s protected identity or protected address or both; and 

 (c) a person involved in the proceedings must not make a statement that 
discloses, or may lead to the disclosure of, the protected person’s 
protected identity or protected address or both. 

 (4) The parliamentary committee may disclose to each party to the 
proceedings — 

 (a) that a non-disclosure certificate for a person who may be required to 
give evidence in the proceedings has been given; and 

(b) what the certificate states. 

 (5) If the parliamentary committee makes a disclosure about the non-disclosure 
certificate under subsection (4), the committee must also inform the parties 
of the effect of the certificate. 

 (6) This section applies despite any other Act, but subject to section 34K. 

34K. Disclosure of protected person’s identity despite certificate 

 (1) In this section —  

 relevant House, in relation to a parliamentary committee, means —  

 (a) if the parliamentary committee was established by a House of 
Parliament — that House; or 

 (b) if the parliamentary committee was established by both Houses of 
Parliament — each House. 

 (2) This section applies if a non-disclosure certificate for a protected person is 
given under section 34A(3)(b) in relation to parliamentary proceedings. 

 (3) The parliamentary committee may seek the authorisation of the relevant 
House —  

 (a) to ask a question of a witness, including the protected person, that 
may lead to the disclosure of the protected person’s protected 
identity or protected address or both; or 

 (b) to require a witness, including the protected person, to answer a 
question, give evidence or provide information that discloses, or 
may lead to the disclosure of, the protected person’s protected 
identity or protected address or both; or 

 (c) for a person involved in the proceedings to make a statement that 
discloses, or may lead to the disclosure of, the protected person’s 
protected identity or protected address or both. 

 (4) The relevant House may pass a resolution authorising the doing of anything 
mentioned in subsection (3)(a), (b) or (c). 

 (5) However, the relevant House must not pass a resolution unless satisfied 
about each of the following —  

 (a) there is evidence that, if accepted, would substantially call into 
question the protected person’s credibility; 
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 (b) it would be impracticable to test properly the credibility of the 
protected person without allowing the risk of disclosure of, or 
disclosing, the protected person’s protected identity or protected 
address or both. 

34L. Restrictions on content of reports to Parliament 
 If a non-disclosure certificate for a protected person is given under section 34A(3)(b) 

in relation to parliamentary proceedings, the parliamentary committee must not 
disclose in a report to a House of Parliament —  

 (a) the protected person’s protected identity or protected address; or 

 (b) information that may lead to the disclosure of the protected person’s 
protected identity or protected address. 

This amendment inserts a new subdivision 4, “Provisions applicable to parliamentary proceedings” and, in 
effect, a new proposed section 34I through to a new proposed section 34L of the witness protection act, setting 
up a scheme reflective of that which we have inserted into the covert powers bill before us dealing with protected 
witnesses. 

Amendment put and passed.  

Clause, as amended, put and passed. 

Bill again reported, with further amendments. 
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